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COMPLAINT 


SUPREME COURT: NEW YORK COUNTY 


JOSEPH J. KANNER, 
Plaintiff, 

~againsc- 
RAYMOND T. ANDERSEN, JOSEPH A. BEISLER, 
CARLO BORDONI, HOWARD D. CROSSE, HAROLD 
V. GLEASON, WILLIAM J. HOGAN, SOL KITTAY, C 6 82 Lok MS 
CHARLES 2. BRAPS, WILLIAM B. 12016, JA. CCC 
PAUL LUSTIG, MICHAEL J. MERKIN, NORMAN 
B. SCHREIBER, ROBERT N. SEARS, PETER R. 
SHADDICK, MICHELE SINDONA, JAMES C. ‘ 
SLAUGHTER, JAMES G. SMITH, JOHN J. 
TUOHY, FRANK G. WANGMAN, HAROLD A. WEBSTER, 
FASCO INTERNATIONAL HOLDING, S.A., 
LOEW'S, INC., FRANKLIN NATIONAL BANK 
and FRANKLIN NEW YORK CORPORATION, 


Defendants. 


Plaintiff, by his undersigned attorneys, alleges, 
upon information and belief, except for paragraph 1 and 2 


which are alleged on knowledge. 


FOR * FIRST CAUSE OF ACTION 


4. Plaintiff is a stockholder of defendant Franklin 
New York Corporation, having formerly been a shareholder 


of defendant Franklin National Bank, and has been such 


| 


i 
stockholder continuously and at the times of.all the transaction: 


complained of herein. 


2. Plaintiff brings this action derivatively, in 
the right of and for the benefit of Frankiin New York 


Corporation ("the Corporation” hereinafter) and on behalf of 


its subsidiary, Franklin National Bank ("Bank" hereinafter). 
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Complaint 


3. Defendant Bank is a n.tional bank and a federal 


corporation, and has been such throughout the times hereinafter 


alleged. The Bank maintains approximately 100 branches 


located in the City of New York and on Long Island and provid 


a wide range of banking and deposit services, with primary 


emphasis upon majer commerce: a! lending and other types of loans. 


The Bank also conducts intecnation-:l o 


letters of credit, import and expext financing, foreign exc! 


' 
and other services. It conducts arbitrage operations in 


international ms-2y markets. 


Crations, and furnishes 


hange 


4. The Corporation owns all of the outstan ing stock 


of Bank.. {ts main office is located in the County of New York. 


5. The individual defendants were and Still are 


directors and/or officers of both Corporation and Bark duri 


the relevant times, except defendants Bardoni, Shaddick and 


Q 


Sincona who were and still are directors of Corporation only, 


and defendant Smith who was and still is a director of Bank 


6. Defendant Fasco international Holding, S.A. 


only. 


("Fasco" hereinafter) is a corporation or anized and existin 
Pp 3 g 


under the laws of the Principality of Lichtenstein. Defer. lant 


Sindona controls directly or indirectly all of the stock of 


7. Defendant Loew's Inc. is ("Loew's hereinafter) 


and throughout all the times hereinafter alleged was, a 


corporation organized and existing under the laws < xe Sti 


of Delaware, qualified and authorized to do business in the 


Fasco. 


i 


State of 


Corporation, 


controlling stockholder o 


obligation to Corporation, 


9. AS a result 
of Corpcration 
and Fasco con :-d and dominated the 


-Gepo.ation and Bank and thereby ow 


to Corporation and Bank and all their 


10. 


Slaughter as directors of corporation and 
Slaughter as a director of Bank. Defendant Bordoni was, 
and still is, a director of defendant Fasco and is otherw 


affiliated with defendant Sindona. Defendant Slaughter 


among other things, President of Talcott National 


another entity owned or controlled, directly or ina 


by defendant Sindona. 


ll. - Sometime after 
and Fasco became involved in the day to day opera 


Bank, maintained offices at said Bank, and through their 
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Complaint 


5 


Gomination of Bank and Corporatior caused Bank 
to engage in improvident, im ‘dent, unlawful 


trensactions and activities which were not previously 


undertaken by other banks. Such 
weie undertaken without the required 1d customary 
and supervision normally required of banks, thei: offic 


directors. 


? were frequent]\ 
indona and hi: 


and/or were transac: .ons which were too risky or improp 


Corporation and Bank to undertake. 


13. Pursuant to the foregoing, Bank aad Corporatior 


were caused to do the following: 


(a) make improvident and an excessive numbe 


far more than good banking practice would pe 


For example, the amount of loans outstanding 

in ratio to invested equity capital was 

end of 1973 in the amount of 30.9 to 2, 
compared to Bank's prior debt ratio to invested 
equity capital of 20.4 to 1, and far more than 
any other major bank's debt ratio to 

equity capital throughout the 

To obtain this result, non-bankable 


loans in large amounts were made tc 
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Complaint 


which defendant Sindona controlled or had 
interests in, and to others, and which at a 
later date Bank and Corporation have been 
forced to write off as uncollectible. It is 
also expected that in the future additional 
numbers of such loans will have to be written 
as uncollectible; 

caused Bank to participate in underwriting 
principally for the advantage and profit of 
defendants Sindona and Fasco. For example, Bank 
waft required to participate in an underwriting 
of a sale of $1,000,000,000 of eight year notes 
for an Italian governmental agency, advanced 
funds to a Bahamian financial institution 
controlled by Mr. Sindona to enable it to be 

in a position to participate in the und. 

and divide its underwriting fee with thit 
institution; 

caused Ccrporation to enter into agreements t 
acquire Talcott National Corporation an entity 
controlled, directly « : indirectly, by defendant 


Sindona which acquisition was not in the best 


interests of Corporation. The proposed acquisiti 


although later disapproved by the Federal Reserve 
‘Board in May 1974, caused Corporation to sustain 


losses of approximately $825,000; 
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caused Bank to engage in trading international 
currency on a scale unprecedented in su 
for any prudent and well run bank and without 
of the normal, customary and usual standards 
for supervision of such transactions as to 
border on gambling. Such transactions were 


wasteful, imprudent, unlawful and illegal 


of the trading took place with foreign ban‘. 


which defendant Sindona had diredt or indirect 


terests. As a result of such activities. Bank 


sustained losses in excess of $45,000,000. 


14. The defendants, other than Bank ind Corporation, 
knew or should have known of the impropriety of the foregoing 
transactions and could have discovered the transactions 
complained of in the ordinary course of tneir duties. 

They failed to make reasonable inquiries or undertake a 


reasonable investigation. 


15. The foregoing caused substantial damage to 
Corporation and Bank and threatens their solvency. As a 
result, Bank may be compelled to liquidate or consent to be 
“taken over" by another bank at tremendous ioss to it and 


damage to Corporation and its stockholders. 


16. The acts complained of were the result of the 
dereliction of the defendants' duties as off:cers, directors, 
dominant and controlling stockholders and fiduciaries of Bank 
and Corporation and their shareholders, and their breach of 


common law, statute, rules and regulations of the Federal 
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Reserve System and the National Banki 


1duciaries. 


conduct as officers, directors and 


Bank and Corporation and 
defendants are unknown to plaintiff and can be determine 


only upon an accounting to be had in this action. 


18. Demand has not been made 
Corporation to bring this action because such demand 
be futile for the 
(a A majority, 

in office had 

authorized and particip 

action herein complained of; 

Institution of this action by the present 

directors would place 


hostile hands and would 


effective prosecution. 


19. Demand has not been made upon the 
Bank to bring this action for the same reasons 
paragraph 16 above. These directors have been 
Corporation which has, in turn, been controlled and dominated 


by defendants Sindona and Fasr-<9. 


20. Demand upon the stockholders of Corporation to 


bring this action is unnecessary and would be futile beca 
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Complaint 


The transactions smplained of cons 

a waste of corporate 

Corporation and its 

are, t: >for icapable of ratification 
majority of the 


(b) Under applicable law, the Charter and By 


and not the stockholders manage the affaix 
’ 


of the Corporation, the directors and off 
of the Corporation, including the bringing 
. actions on -s behalf. The stockholders 
body cannot by resolution compel its manag 
to bring suit; 
(c) 


A resolution of the stockholders directing tha: 


defendants and the action could not be proper 
faithfully 

Efforts to secure action by the Corporat 
require a proxy fight with the individual 


dants the expense of which would be proj 


21. Plaintiff has made no demand upon the stockholders 


of Bank since all of its stock is owned by Corporation. 
FOR A SECOND CAUSE OF ACTION — 


22. Repeats and realleges paragraphs 1 through 


this action be brought, would place its 
concuct in the hostile hands of the individua 
1 


as though fully se* forth herein. 


Complaint 


of the foregoing, Bank’ 
earnings have declined precipitously to the point 
has sustained losses of $83 million dollars for 
months ended June 30,1974 and the value of its 


that of Corporatic ad declined subs 


? 


24. The foregoing conduc 
damage to Corporation and Bank and as 


their asses depreciated substantially. 


25. The sale to defendant Fasco by defendant 
Loew's of its 22% ownership in Corporation constituting 
1,000,000 shares was at the price of $40 per share. At the 


time of said sale, the market price for such shares averagec 


$35 per share. 


26. As a result of said sale, Loew's received a 


$5,000,000 premium which was illegal and improper. 


27. wWefendant Loew's owed Corporation and its 
shareholders the duty of supervision and when it sold its 


control block of shares, said sale should have been made 


under such circumstances that purchasers would not have ber 


in a position to put their interests paramount to that 


of the interests of Corporation. Defendant Loew's made the 
sale to defendants Fasco and Sindona without due and proper 
investigation or research into defendant Fascotand Sindona's 


true intent so as to prevent injury to Corporation and Bank. 
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Complaint 


Had such investigations been made, Loew's would have determined 


that the sale should not have beén made tu defendant Fasco 


28. As a result of the foregoing, defendant Loew's 
Should account to Corporation for the profits it made and the 


damages Corporation suffered. 


WHEREFORE, plaintiff demands judgment as follows: 
(a) Requiring defendants to account for their 


Profits and to reimburse the Corporation 


and Bank for their damages; 


Awarding plaintiff the reasonable costs and 
expenses of this action, including counsel 


and accountants’ fees; and 


Granting such other and further relief as 


May be just. 


DEMOV, MORRIS, LEVIN & SHEIN 


ABRAHAM M. GLICKMAN 
Attorneys for Plaintiff 
40 West 57th Street 
New York, New York 10019 


( Tel. No.) 757-5050 


A 13 


NOTICE OF MOTION FOR ORDER SUBSTITUTING FEDERAL DEPOSIT 


INSURANCE CORPORATION FOR FRANKLIN NATIONAL BANK 


No note of issue hes been 
{filed in this action and this 
action is on the waiting list. 


SUPREME COURT OF Thi SIATC OF 
COUNTY OF NEW YORK 


Flaintifi, 
- against - 
KAYMOND T. ANDERSEN, et al., 


Defendants. 


PLEASE TAKE NOTICE, that upon 


té 
Amalya L. Kearse, Sworn to the /2 cay of Nevember, 


upon the order of the Comptroller of the Currency of 


States, a cepy of which is annecaec hereto, declaring 


Franklin Netional Bank (“Franklin”) insolvent and appolncs! 


Federal Deposit Insurance Corporation 


Franklin, tne undersigned will move this Court, at 


Part 1 thereof, to be held at the County Court Heuse 


Centre Street, New York, New Yor!, on Neverber 22, 
o'clock A.I., or as spon therealter as counsel] can 
an order pursuant to Section 1017, Civil Practice U< 
substituting tL: roic #2 reecciver of Frankl 


stead of Frenklin ac a defendant nerein, ind that 


defer 
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NOTICE OF MOTION 


yours, etc., 


H Oe ed 


HUGHES HUBRSAR 
Attorney: 
Receiver 
National want 
One Wall Street 
New York, New Y¢ 


DEMOV, MORRIS, LEVIW & SHEIN 
Attorneys for Plaintiff 

40 West 57th Street 

New York, New Yorn 10019 


CADWA'ADER, WICF 
Attorneys for l 
Bank and Fran 
One Wall Stro- 
New York, New 
ACATELL, LI! } 
Attorneys for Lelendat oevs Corporation 
299 Park Avenue 
New York, New York 10017 


DEVlY, BALLAY 
Attorneys for vx 
Andersen, [10% 
Gleason, sirilis 
Merkin, Jamos G. 
140 Broadway 


New York, New 
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AFFIDAVIT OT AMALYA L. KEARSE IN SUPPORT OF MOTION 


SUPREME COURT OF THE STATE 
COUNTY OF NEW YORK 


JOSEPH J. KANNER, Index 
Plaintiff 
AFFIDAVIT 
- against - 


~. ANDERSEN, et al., 


Defendant 


STATE OF NEW 


COUNTY OF NEW 


AMALYA L. KEARSE, being duly sworn, deposes and 

1. I am a member of the Bar of this Court 
of the firm of Hughes Hubbard & Reed, attorneys for the Fea 
Deposit Insurance Corporation ("FDIC"), an agency of the Unit 
States Government, in its capacity as receiver of 


Franklin Nationa] Bank ("Franklin"). ake this affidavit 


support of a motion by Franklin pursuant to Section 1017 


a 


Civil Practice Law and Rules for an order substiti 
recciver of “ranklin as a defendan' in place of 
above-entitlec action. 

2. “his action was commenced in August, 1974 cd 
tively on behalf of Franklin and Franklin New York Corpor 


alleging breach of fiduciary duty. 
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Affidavit of Amaiyva L. Kearse in Support of Motion 

3. On October 8, 1974, pursuant to his authority und 
12 U.S.C. § 191, the Comptroller of the Currency of the United 
States declared Franklin to be insolvent, and terminated its 
powers as a national banking association. Pursuant to 12 U.S.¢ 
§ 1821(d), the Comptroller ap: vJinted the FDIC to be receiver of 
Franklin. 

4. In accordance with its appointment as recciver, 


the FDIC has assumed control of Franklin's affairs. 


WHEREFORE, the FDIC respectfully requests that the 


Court order substitution of the FDIC as recciver of Frankl 
as a defendant herein in place of Franklin, and that the title 


of this action be amended accordingly. 


fr fe een 


~ Amaly¢ Ete Ke arse 


Sworr to before me this 
\O\.day of November, 1974. 


ae ee ae 


Notary Publ: tublic 
VIALE 
Notory Public, Stare 7 Now York 
No. 31-0595250 
Qvolified in tlw York County 
Commitsion Eapires Monch 30, 1976 


ae = 
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CERTIFICATE OF THE COMPTROLLER OF THE CURRENCY 


CERTIPICATE 


q. iad 12S E. SMITH, Comptroller of the Currency of the 


United eaten) do hereby certify thac 
have custody of the records of the orfice. of th 


of the Currency, including those pertasoiug to 


National Bank, Brooklyn, New York, in receivers 


annexed hereto is a true 


Banretad it 2 
28 


* 
° 
7 


Franklin National Bank, Brooklyn 
3 > 


and by which he appointed the Federal Deposit 


pursuant to 12 U.S.C. §§191 and 1821(c). 


Linus € 


| 
| 
| 
| 


Ceorpcration receiver to procced to close up the 


, as Comptroller, I 


e Comptrol] 
Franklin 


hin: 
hip; 


BH SS P OL “the Teaeainey 


e ® 
Certificate of the Comptroller of the Currency 


No. 12997 


TREASURY DEPARTMENT 
OFFICE OF THE COMPTROLLER OF TNE CURRENCY 
NEW YORK, NEW YORK 
OcTODER 8 , 1974 


3:00 p. M. 


WHEREAS, from information available to this 
have become satisfied that Franklin 
in the City of Brooklyn, County of Kings, ana State c 
New York, is insolvent and unable 
its depositors and unable t 
and 


WHEREAS, after due cxamination of affairs of Frarehi 
National Banx, I have dctermined that -he Federal Deposit 
Insurance Corporation should be appointca receiver of 
Bank: 


NOW THEREFORE, I, James Smith, 
Currency in pursuance of the power, duty, 
vested in me by law co nereby wi ager Leia 
Insurance Corporation, Recciver of Ix 
with all the powers, duties and respon eipena the 
imposed upon a Receiver under the provisions of the 
the United States wnich authorize and direct the satay hea 
of such Receiver. ; . 


a) LF 
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NOTICE OF FILING OF PETITION FOR REMOVAL 


SUPREME COURT OF TIE STATE OF NEW YORK 
COUNTY OF NEW YORK 


JOSEPH J. KANNER, 
Plaintiff, 
~against- : Index No. 


RAYMOND T. ANDERSEN, JOSEPH A. BEISLER, 

CARLO BORDONI, HOWARD D. CROSSE, HAROLD NOTICE OF FILI 
V. GLEASON, WILLIAM J. HOGAN, SOL : OF PETITION 
KITTAY, CHARLES H. KRAFT, WILLIAM B. REMOVAL 
LEWIS, JR., PAUL LUSTIG, MICHAEL J. cer Ue) 
MERKIN, NORMAN B. SCHREIBER, ROLERT N. 

SEARS, PETER R. SHADDICK, MICHELE 

SINDONA, JAMES C. SLAUGHTER, JAMES G. 

SMITH, JOHN J. TUOHY, FRANK G. WANGMAN, 

HAROLD A. WEBSTER, FASCO INTERNATIONAL 

HOLDING, S.A., LOEW'S, INC., FRANKLIN 

NATIONAL BANK and FRANKLIN NEW YORK 

CORPORAJION, 


Defendants. 


PLEASE TAKE NOTICE that a verified petition for 


of the above-entitled action from the Supreme Court of the 


of New York, County of N fork, to the United States District 


Court for the Southern District of New York, a copy of which 1s 
attached hereto, has this day been duly filed in the office of 


the Clerk of said United States District Court for the Southern 
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of Filing of Petition for Remov 


District of New York, pursuant to 12 U.S.C. 


1446. 


Dated: New York, New York 
December 12, 1974 


HUGHES HUBBARD & RLEID 

Attorneys for Defendant 
Federal Deposit Insurance 
Corporation as Receiver ot 
Franklin National Bank 

One Wall Street 

New York, New York 10005 

(212) 943-6500 


DEMOV, MORRIS, LEVIN SHEIN 
ABRAHAM H. GLICKMAN 
Attorneys for Plaintiff 

40 West 57th Street 

New York, New York 10019 


CADWALADER, WICKERSHAM & TAFT 

Attorneys for Defendant 
Franklin New York Corporation 

One Wall Street 

New York, New York 10005 


DEWEY, BALLANTINE, BUShBY, 
PALMER & WOODS 

Attorneys for Defendants 
Raymond T. Andersen, Howard 
D. Crosse, Harold V. Gleason, 
William B. Lewis, Jr., 
Michael J. Merkin, James G. 
Smith 

140 Broadway 

New York, New York 10905 


WACHTELL, LIPTON, ROSEN & KATZ 
Attorneys for Defendant 
Loew's Corporation 
299 Park Avenue 
New York, New York 10017 


Notice of Filing of Petition for Removal 


Clerk of the Court 

Supreme Court of the State 
of New York 

County of New York 

60 Centre Street 

New York, New York 
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VERIFIED PETITION FOR REMOVAL 


UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


JOSEPH J. KANNER, 
Plaintiff, 
-against- 


RAYMOND T. ANDERSIN, JOSEPH A. BEISLER, 
CARLO BORDONI, HOWARD D. CROSSE, HAROLD 
V. GLEASON, WILLIAM J. NOGAN, SOL 
KITTAY, CHARLES H. KRAFT, WILLIAM B. 
LEWIS, JR., PAUL LUSTIG, MICHAEL J. 
MERKIN, NORMAN B. SCHREIBER, ROUERT N. 
SEARS, PETER R. SHADDIC IELE 
SINDONA, JAMES C. SLAUGII MES G. 

I 

Cc 


SMITH, JOHN J. TUOHY, FRANK G. WANGMAN, 
HAROLD A. WEBSTER, FASCO INTERNATIONAL 
HOLLING, S.A., LOEW'S, INC., FRANKLIN 
NATIONAL BANK and FRANKLIN NEW YORK 
CORPORATION, 


Defendants. 


TO THE JUDGES OF THE UNITED STATES DISTRICT 


FOR THE SOUTHERN DISTRICT OF NEW YORK: 


Petitioner, Federal Deposit Insurance Corporation as 


Receiver of Franklin National Bank, by its attorneys, 


Hubbard & Reed, respectfully shows: 


1. On or ahout August 26, 1974, 
menced against Franklin National Bank ("FNB") 
Court of the State of New York in and for the 
entitled JOSEPH J. KANNER, Plaintiff, against 


JOSCPH A. BLISLER, CARLO BORDONI, HOWARD 


GLEASON, WILLIAM J. HOGAN, SOL KITTAY, 


B. LEWa_, JR., PAUL LUSTIG, MICHALL J. 


ROBERT N. SCARS, PETER R. SHADDICK, MICHELL 


SLAUGHTCR, JAMES G. SMITH, JONUN J. TUOIY, 


HAROLD A. WLBSTELEP, FASCO INTERNATIONAL 


Civil Action 


INC., FRANKLIN NATIONAL BANK and FRANKLIN 


7: 


uw 
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Verified Petition for Removal 


Defendants (the “action") by the service upon FNB of 
and complaint. 

2. Until October 8, 1974 FNB was a national bar 
association organized under the laws of the United State 
U.S.C. § 21 et seq. 

3. On October 8, 1974, pursuant to his authc 
12 U.S.C. § 191, the Comptroller cf «he Currency of the 

s Geclared FNB tr be insolvent, and terminated it 
as a national banking association. Pursuant to 12 U 
§ 1821(c), the Comptroller appointed the Federal De; 
Corporation ("FDIC") to be receiver of FNB. 

4. In accordance with its appointment as receive 
the FDIC assumed control of the affairs of FNB. 

5. On November 12, 1974 the FDIC served upon 
parties to the action a notice of motion for substituti 


FDIC as Receiver of FIUB as a defendant in the action in 


FNB, pursuant to § 1017 of the Civil Practice Law and Rule 


the State of New York. 

6. On November 12, 1974 the FDIC's motion 
tution was submitted for decision to the Supreme Court of 
State of New York in and for the County of New York. 

7. ‘The plaintiff did not oppose the FDIC's mot 
substitution. 

8. The FDIC's motion for substitution was gran 
memorandum opinion of Justice Gellinoff dated December 
a copy of which is annexed hercto. 

9. The action is one of which this Court has 
jurisdiction under the provisions of 12 S.C. § 1819, 
which may be removed to this Court bh t FDIC pursuant ¢ 


provisions of 12 U.S.C. § 1819, in rE 28 @ SUst of 
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nature to which ti.e FDIC is a party, not involving the [D! 
its capacity as recciver of a state bank. 

10. Under the provisions of 12 U.S.C. § 1819 t! 
is not required to file herewith a bond or security. 

ll. In addition, the action is one of which this 


Court has original jurisdiction ypnder the provisions of 28 U.S.C. 


4 1348 and is removable pursuant to 28 U.S.C. § 1441(b). Under 


the provisions of 28 U.S.C. § 2408 the FDIC is not required to 
file herewith a bond or security. 

12. Annexed hereto is a copy of all process and 
pleadings serve.’ upon FNB and petitioner FDIC as receiver of FUNB 
in the action. Upon information and belief, no orders have been 
served upon either of them. 

WHEREFORE, defendant FDIC as Receiver of Franklin 
National Bank prays that the action now pending in the Supreme 
Court of the State of New York in anc for the County of New York 
be removed therefrom to this Court. 

Dated: New York, New York 
December 12, 1974 
HUGHES HUBBARD & REED 
py Armrabyeh Keer 
A Membér of the Firm 
Attorneys for the Federal 
Deposit Insurance Corporetion 
as Receiver of Franklin 
National Bank 
One Wall Street 


w York, New York 10005 
(2 2) 943-6500 


a b.. 


Verified Petition for Removal 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


W. Norman Davis, being duly sworn, deposes and says: 
I am Associate Liquidator, Federal Deposit Insurance 


Corporation, petitioner in the foregoing petition. I have read 


, the petition and know the contents thereof. The same is true to 


4 


my own knowledge, except as to the matters therein stated to be 
alleged upon information and belief, and as to those matters I 
believe it to be true. 

The sources of my information and the grounds of my 
belief, as to all matters not therein sta ed upon } iowledge, are 
the contents of the summons and complaint in this action and 


documents contained in the files of the petitioner. 
‘ 


Sworn to before me 


this .% day ofn¢.c.061, 1974. 


mm = 


Notary Public 
THOMAS P OKEErE 
Motery Fc Fe ol New York 
Ne 2758729 


Quali'ied in w-geau Courty os 
Torn tapings warch 39, 197) 


Kanner Complaint Annexed to Verified 
Petition For Removal 


Identical to Complaint set forth herein 
at pages A 3 to A 12 
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\ (2/o¢ ey 
Ch] obbte ryvyve OF NEW YOrsR, SVECIAL Tied PART I, NEW YORK COC N'TY 
at the Cowethoue thereof, GO Contre Street, New York, New York, 10007. 


ABRAHAM J. GILLINOFE_ 


J 
Mi VY 1 


anaeeeeietian nanan nmr uaa S ° ‘ . 
‘ 4 te js) . es 
The following payers numbered 1 to-— read on this motion, subi tT seth edt 2 ge 
A . ‘ nf ‘, ; 
No. d é on Ca'endar of HOVeu buds PArTES Nt — ar 


a C k va : V / Pa 
Notice of Motion - Order to Show Cauce - and Affidavits Anne xed....! Jit (ut é- / 
en pseens St “FTO 


Answering Afivlavet 
INQePOLTICH it st LCIALT 


Replying Affidavit 
Affidavit 
Afi davit 
Pleadings — F-xhibit 
Stipulation — Reieree’s Report — Minutes 
Filed Papers....- 


Upon the foregoing payers this 


National Bank, in place of Franklin in this action, is granted wither: 


opposition. Settle order. 


Dated... 


Deiefs: 1 


Nriefs 


NOTICE 


{ 
WY . & 
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AFFIDLAVIT OF IRVING BIZAR IN 
SUPPORT OF MOTION FOR REMAND 


SUPPORTI 


Civil 


annexea 


the above cat] 


New York, 


ive acti 
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Affidavit of Irving Bizar in 
Support of Motion for Remand 


secured an illeyal and inap; 
its controlled block of 


and Fasco Inter: 


As is readily apparent from the complaint here 


presents no federal question; rather, 


ns for state and common law violations. 


While the above 
state court, varicus 
complaint. 
appointed Receiver o 
this action was commenced), filed 


November 13, 1974, in 


motions and appeared to argue 
by defendant Loew's at or about 


defendant Loew's was denicd hy the state 


The basis for the removal is the 
applicability of 12 U.S.C. Section 


the right to remove under 28 U.; 


It is respectfully submitted tha 
and 28 U.S.C. Section 1348 are inapplica 
a real or actual defendant in this action. It appcar 
in its capacity as a Receiver for defendant Franklin N 
Bank, which is itself, not a real or actual 


1 


Franklin National Bank is 


Affidavit of Irving Bizar in 
Support of Motion for Remand 


removal. 


lly requeste 


plaintiff's motion for 


Sworn to before 


16 cay of December,1974. 


yw 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 
en wwe meme new nown econo oe=== x 
JOSEPH J. KANNER 3 
Plaintiff 
-against 75 C 685 
RAYMOND T. ANDERSEN et al., 


Defendants 


ee iinet.’ 


United States Courthouse 
Brooklyn, New York 


June 13, 1975 
2:00 p.m. 
Before: 


HONORABLE ORRIN G. JUDD, 


SHELDON SILVERMAN 
Acting Official Court Reporter 


mS 
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Appearances: 


HUGHES, NUBBARD & REED, Esqs. 
Attorneys for FDIC 

One Wall Street 

New York, N.Y. 10005 


By: AMALYA L. KEARSE, Esq. 
-and- 
SUSAN THORNER, Esq. 


BARRET, SMITH, SHAPIRO & SIMON, 
26 Broadway 
New York, N.Y. 10004 


By: MICHACL 0. FPINKELSTEIN, Esq. 
-and- 
RICHARD BLAKER, Esq. 


WACHTEL’ , LIPTON, ROSEN & KATZ, 
Attorneys for Loews 

2399 Park Avenue 

New York’ W.Y. 10017 


By: HERBERT M. WACHTELL, Esq. 
-and- 
ALLAN A. MARTIN, Esq. 


DEMOV, MORRIS, LEVIN & SHEIN, 
Attorneys for Kanner 

40 West 57th Street 

New York, N.Y. 10019 


By: RAYMOND S. FERSKER, Esq. 


| 
| 
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THE COURT: Are you taking Mr. Armstrong's 
place this afternoon? 

MR. FINKELSTEIN: Yes. 

TUE COURT: What is the trustee's position? 

MR. FINKE’ STEIN: We are now moving in the 
Bankruptcy Court, your Honor, for permiss‘on to take 
over the Kanner case as well as the other derivative 
actions, and I regret we don't yet have permission. 
We expect to have i 1e first part of next week 
and at that time, with your llonor's leave, we would 
like to submit a formal motion pursuant to the 
motion Miss Kearse has submitted for the FDIC, to 
take over these cases. 

THE COURT: Has that been made before Judge 
Galgay? 

MR. PINKELSTEIN: At our request, just filed. 

THE COURT: What has happened with respect 
to it? Was there been a hearing, papers? 

MR. PINKELSTEIN: This is by bankruptcy 
counsel. I believe it's a pro forma matter that's 
submitted ex parte on the petition of the trustee. 
If your Honor would not object, we would like to 
eubmit formal papors on that the first part of next 
week. 


TUE COURT: Mr. Fersker, it's your motion. 


a >) 
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ull ay 


Did you want to add anything to the papers on it? 
MR. PERSKER: We would like to withdraw the 
motion. 
COURT: Who is here from Loews? 
WACHTELL: I am, your Honor. 
COURT: Mr. Wachtell? 
WACHTELL: Yes. 
THE COURT: What's your position under those 
circumstances? 
MR. WACHTELL: Your Honor-- 


THE COURT: Do you have anything written to 


submit on this, Mr. FPersker? 

MR. PERSKER: No. 

THE COURT: Is this your authorized 
statement? 

MR. FPERSKDR: Last minute decision; because 


311 the other cases are over here I think it’s a 


pragmatic decision under these circumstances. 


MR. WACIITEL: Your Honor, our position is 
somewhat complex and if I can take about two moments 
I can sketch it for your Honor. We originally 
joined in the plaintiff's motion to remand at a 
time when this action was over in the Southern 
District, and we did so et that time basically both 


because we felt that position sound ss ae matter of 
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~ 


law and because 48 a Yitigant we desired to be back 


© 2 in the state Court 2nd felt that at least insofar 
3 as this case was a claim against Loews, that it was 
et 4 a single count, garden variety, common law, state 
we” 
® 5 claim which, frankly, did not belong in Pederal Court. 
6 I did not know that Demov & Morris wus with- 
7 drawing their motion today; however, we, on our own, 
» 8 hed reached the conclusion that from a litigation 
9 point of view on behalf of our client, given the 
7 10 action of the multi-district panel, and given the 
ll increased role that I think it is clear that the 
12 PDIC and the trustee are going to be taking in this 
© 13 entire situation, that probably we'll be perfectly 
14 happy to be here before your Honor, and i'm perfectly 
e 16 happy to be here before your Honor; however, although 
16 my litication posture has therefore altered my 
17 intelluctual difficulty with this Court's subject 
w 18 matter jurisdiction upon removal has not, and I think 
19 this is a case where notwithstanding the desires of 
2 plaintiff's counsel and oven notwithstanding my own 
’ 21 Gesires, I recognize that this Court must satisfy 
itself of its own subject matter jurisdiction and 
e tf ; 2 that thero would be very little point for what is | 
24 conceivably a lengthy litigation to go forward, only 
25 to have it held years down the pike *>4t this court 
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does not have jurisdiction and that it's not waivable. 


I'm here with mixed feelings. I want to be 
here and I don't think I'm entitled to be here. 
Prankly, I'm available to be of assistance fo the 
Court, to respond. We of course have hriefed the 
iseve fairly thoroughly initially. The circun- 
stances have somewhat changed,being rendered more 
complex by the motions that have been made by the 
FDIC, although not ruled upon yet, and the one 
indicated by Mr. Pinkelstein will be made by the 
bankruptcy trustee to realign P0999 still further 
complications on the question of removal, I’m not 
gure which way, although probably makes removal 
more difficult. 

THE COURT: I think some of the cases you 
have cited indicate that the removal court raised 
the question sui sponte about its jurisdiction. 

MR. WACHTEL: I think that is true. It is 
this Court's obligation. I have a serious question 
as to the proprioty of removal here. That doubt 
has not gone away. I still have it. I think the 
question is a close one. It can be said, well, 
this is all really irrelevant because c°uld not 
the FDIC bring a fresh action in this court at the 


tine? 
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THE COURT: This is the only action in which 
Loews is. 

MR. WACHTEL: The only action in which Loews 
is involved. The fact that the PDIC-- 

THE COURT: Excuse me. At the time it was 
removed Loews was a defendant. There was no cross 
Claim against Loews by Pranklin. 

MR. WACHTEL: That's correct. 

THE COURT: Or by Franklin, New York. 

MR. WACHTEL: That's correct; simply the 
original complaint, then a motion to dismiss pending 
by Loews in the state court at the time of the removal 
petition. 

I really don't quite know what I would 
recommend that this Court do. One alternative 
whicls is almost perhaps in a way could be viewed 
as begging the question a bit, but it might be a 
sound solution. This is a very close question. 

If your llonor were to order remand, that dec'‘sion 
is not reviewable, either by way of appeal, 
mandamus, or any other way. If your iionor were to 
Geny remand and were to be persuaded--and I don't 
know that your lHionor is--that this is really a 
Close question and that it would be a mistake to 


have a litigation going on for a long period of 


Stencegrapher's Transcript Dated June 13, 
time only to find that the court did not have 
jurisdiction in the first instance, then it might 
be an extremcly sound procedure to certify an 
interlocutory appeal. 

THE COURT: Yes. 

MR. WACHTELL: The issues here that I think 
are very close are not only the procedural question 
of whether removal is permissible for only one out 
of twenty-four defendants joined in the petition, 
but there is the substantive law question, even if we 
were to assume hypothetically that all twenty-four 
defendants or the other twenty-three defendants had 
chosen to join with the FDIC in seeking removal 


to the federal court, there ts the unresolved 


substantive law « -stion of whether the federal 
courts recognize a pendent party doctrine as dis- 
tinct from a pendent cause of action doctrine. 

THE COURT: Whose cause of action ia it that's 
asserted against Locws? It is a cause of action 
on behalf of Franklin, New York, is it not, rather 
than on behalf of Pranklin National Bank? 


MR. WACHTELL: I think probavly if one were 


to be on both. In the first instance it's clearly 


on behalf of Franklin New York, the stockholders of 


| 
to parcel out the original complaint, it purports 
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of New York. It pertains rightly or wrongly on the 
face of it, of a double derivativ:>: cast, and also 
purports to allege a claim against--on behalf of 
the bank, and I think that it is because-- 


THE COURT: What's the bank's claim against 


MR. WACHTELL: I don‘t think anybody has a 


Claim against Loews. I don't know what the bank's 


claim against Locws would be. Loews w a a stock- 
holder of the parent company. My own thinking 
would be that were there a cause of action acainst 
Loews--needless to say, I do not think that there 

is by any party--but were there a cause of action 

by Loews, I think it would be the trustee's cause 

of action, and the trustee, unlike the PDIC, does 
not have an independent basis of federal jurisdiction 
herein. In other words, the trustee could not come 
into this court today with a fresh complaint in this 
action. 


THE COURT: It's a little odd. The complaint 


says, “The foregoing conduct has caused substantial 


damaje to corporation and bank.” Sut it seems to 


refer primarily to the action of the directors, and 
then when it goes to Loews and says Loews got a 


premium, it says, “Loewa owed corporation and 
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its shareholders the duty of supervision, and Loews 
should account to the corporation for the profits 
it made.” That might have some bearing on the 
removal question. Consequently I'm pursuing it. 


MR. WACHTELL: It does, and your Honor is 


a model of clarity. In the Wherefore clause it says 


"plaintiff demands judgment as follows,” and then 


| 
reading it closely, and this complaint is far from | 


(a) is requiring defendants, which, at least arguably, 
includes Loews. 

THE COURT: Except there are two causes of 
action. The others are in the first clause. 

MR. WACITELL: As seeking-- Welt, I read 
it the way your Honor reads it. 

THE COURT: Let me hear what Miss Kearse 
has to say. 

It seems to me, Miss Kearse, some of the 
cases scem to indicate the United States, or 4 
federal agency, had to have joinder by other 
defendants in order to remove a nonseparable cause 
of action. 

MS. KEARSE: I believe, your Honor, the 
cases that say that are cases which did not involve 
a special removal statute. For instance-~ 


TIE COURT: The problem is the removal statute, 
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although special in naming FO!C, refers you to the 
procedures in the Judicial Code. 

MS. KEARSE: That‘c quite true, your Honor, 
but I submit that a requirenent that the consent 
of another party be obtained is not a requirement 


of procedure but a requirement of substance. 


Let me pose a hypothetical situation. Suppose 
after FPDIC been appoin:ed receiver it had made 
a motion to be substituted in the current action 

‘a to be realiqned as a party plaintiff, and that 

motion--both of those motions--had been granted 
within tho thirty-day period, and FDIC then removed 
the action-- 

THE COURT: Then you would have a problem 
because the plaintiff can't remove, and PDIC may 
sue in the state court. 

MS. KEARSE: The removal provision *hat we're 
Gealing with in Section 1819 says that the court 
has jurisdiction of any action,to which FDIC is 
@ party, and FDIC can remove any such action to 
the district court. It doesn't say it can remove 
any action to which FDIC is a defendant. It says 
it can remove any action to which it is a party. 

THE COURT: You think that overrides 1442 


or whatever it is-- No, 1442 is a special one, I'm 
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MS. KEARSE: 1442 deals with federal officers. 


ivE COUPT: Yes. 

MS. KEARSE: But I say this provision of 
1819, which was adcad to Section 1819 in 1966, is 
a special provision which by its terms gives FDIC 


to remove any action to which it is a party, whether 


or any sort of « prirty to federal court. 


| 
| 
| 
it's a plaintiff or defendant or nominal defendant 


Suppose it were a plaintiff, had the right 
to remc’e as a party, I suggest that reading th 
portion of 1819,which says that the other procedures 
should apply, to mean that the consent of 411 the 
defendants has to be obtained would produce an 
absurdity. 

If PDIC would have a right to remove 45 a 
plaintiff, which I think it does, it clearly would not 
have to get the consent of all the defendants. This 
ie a case where-- 

THE COURT: You have developed some new 
since you wrote your brief, I think. I didn't 
that in my reading of your brief. 

MS. KEARSE: That was not in our brief, your 
Honor. I think it's a hypothetical situation which 


does point up-- 
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THE COURT: Suppose you make yourself a 


Plaintiff, you can't be a complete plaintiff in this 


action, can you, because this involves damages to 
the corporation as well as to the bank. 

MS. KEARSE: If your Honor means we cannot 
be the only plaintiff, that may be, but I still 
don't think that affects the provisions in Section 
1619. 

THE COURT: If you're a plaintiff, you can 
remove the entire case? 

MS. KEARSE: Yes. I suggest, your llonor-- 

THE COURT: Is there any legislative history? 
FDIC counsel must have had some reason for putting 
it in. You say this is a 1966 amendment. 

MS. KEARSE: Yes, it is, your Honor. W= 
were not able to find any legislative history nor 
any cases which construed these provisions since 
their insertion in 1966. 


THE COURT: What is your claim, i: « 7, against 


MS. KEARSE: Well, your Honor, we hav> not 
really had adequate opportunity to explore it 
thoroughly, but the complaint does allege that 
damage was done to the bank, that Loews had an 


Obliaation not to make the sale of its controlling 
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interest to Pasco and Sidona without proper 
investigation or research into Pasco's and Sidona'‘s 
true intent so as to prevent injury to the corpora- 
tion and che bank. Whether or not the bank has a 
claim against Loews is a different question from 
whether or not a claim against Loews on behalf of 
the bank is asserted. It's clear that one is 


asserted in the complaint. The Wherefore clause-- 


THE COURT: I guess I was reading just the last| 


part of it. You're in some of the first paracraphs-- 

MS. KEARSE: The last sentences of Paragraph 
27, whic: is in the second cause of action. 

THE COURT: I didn't read it as closely then 
as Mr. Wachtell said. It says that the defendant 
owes Loews Corporation and its shareholders the duty. 

MS. KEARSE: Then it goes on in the second 
sentence-- 

THE COURT: The second sentence...to prevent 
injury to corporation and bank. 

MS. KEARSZ: Whether or not there is a claim 
that belongs solely to the bank or to the bank and 
the corporation or solely to the corporation is a 
question, I think, has to be reserved wntil proper 
investigation has been made into the law and the 


merits, but the fact seems clear that the claim has 


t) 
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been alleged. It has been alleged that conduct by 


Loews injured both the corporation and the bank 


and I‘m not prepared to get into the question of 
the merits at this point. 

THE COURT: I understand. 

Where does it say that the FDIC can remove 
as a plaintiff? 

MS. KEARSE: Section 1819 says, "All suits 
of a civil nature atcommon law or equity to which 
the corporation shall be a party shall ba ieemed to 
arise under the laws of the United States and the 
G@ietrict courts shall have original jurisdiction 
thereof and the corporation may remove any such 
action to the district court.” 

THE COURT: You're asking me really to make 
some new law, that this means the plaintiff can 
remove. 

MS. KEARSE: It's a question of first impres- 
gion with respect to Section 1819. Now, sir, there 
is some parallel authority in the case of the 
Federal Savings and Loan Insurance Corporation which 
has a similar jurisdiction and removal provision, 
which says, “The corporation may without bond or 
security remowe any such action.“ and the antece- 


Gent to such iction is the provision that any 
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proceeding to which the corporation shall bo a party 
shall be deemed to arise under the laws of the 
United States. 

THE COURT: Yes. 
MS. KEARSE: ‘Thera is a case in which the 


Federal Savings and Loan Insurance Corporation con- 


menced an action in state court which proceeded 


to judgment and some time thereafter a counter- 
claim was asserted, a counterclaim in the 
nature of a recoupment and the FSLIC removed the 
action to federal court and the motion of the 
defendant, the plaintiff, on the counterclaim, 
to remand was denied. That was affirmed on appeal 
and one of the things that the Court of Appeals 
seid was removal was effected by a special removal 
statute which gave federal the power to remove any 
suit to which it was a party, italicizing the word 
"party.” 

THE COURT: It was the counterclaim that 
was removed. 

MS. KEARSE: I believe the general rule is 
that being a defendant on a counterclaim is not 


sufficient to give one a right of removal ordin- 


arily and that was one of the arguments raised by 


the defondant in that case, was that being a 
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defendant on a counterclaim was not enough to give 
FSLIC a right of removal. The court pointed out 
there was a special removal provision which applies 
to FPSLIC as a party, with enphasis on the word 
"party." 

That provision is virtually identical to the 


provision with respect to FDIC. 


THE COURT: I'm advised there's no legislativa 
history on that. I would think general counsel must 
have given some recommendation to the Board about 
why they wanted it and transmitted it to the Banking 
end Currency cr some other committee of the Congress. 

MS. KEARSE: I would have thought so too, 
your Honor, but we were not able to find any. 

THE COURT: What would he the effect if I were 
to remand? We would have an action in the state 
court which, except as to Loews, is parallel to the 
actions that are not before me from the multidistrict 
panel, isn't that right? 

MS. KEARSE: Yes, your Honor. 

THE COURT: Apart from Loews, is there any- 
thing else in this action which differentiates it 
from the cthers where you have moved? 

MS. KEARSE: I don*t believe so. 


THE COURT: If I were to follow Mr. Wachtell's 
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suggestion and deny the motion to remand, who is going 
to appeal to get a determination? 

MS. KEARSE: FDIC would not. 

MR. WACHTELL: I quess we would volunteer to 
intellectually brief the issue as amicus. It's 
something that should be decided. 

THE COURT: Yes. Jurisdiction is something 
the court always, federal court always has to be 
concerned about. 

MS. KEARSE: I agree, your Honor. I don't 
think the withdrawal of the motion by the plaintiff 
relieves you of the obligation to consider the 
question. 

THE COURT: Nobody really arguing agsinst you. 

MS. KEARSE: I would hate to lose it. 

THE COURT: It's one of these cases where 
the practical considerations point to keeping the 
case here, but the legal considerations have to be 
analyzed and I don't know. I'm inclined to think 
I must reserve decision and take another look at 
these cases, especially since you have the bencfit 
of vigorous argument by those who originally brought 
the motion to remand. 


MR. WACIITELL: I don't want to make any 


question 


vigorous argument, but I think there's no 
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thet the Quinn case, which Miss Kearse cited, does 
give comfort to her position that at least in an 
exceptional statute, exceptional case, perhaps a 
plaintiff can remove. 

THE COURT: The Quinn case? That's the one 
Miss Kearse is talking about. I'm not sure that case 
is dispositive here for a number of reasons, though 
it certainly is helpful to her position. 

The first one your !ionor has already indicated 
is that there is a difference between being a plain- 
tiff defending against a counterclaim, and being a 
real plaintiff, albeit she's perfectly correct she's 
not deemed for removal purposes. 

Secondly, here you have the trustee indicating 
an intent to realign as plaintiff as well. lle would 
not have an independent basis for federal jurisdiction 
which serves to complicate it. 

Third place, I'm not sure the Quinn case is 
right, because this is a question that your lfonor is 
going to haw to--at least-~as applied to the facts 
before your Honor. 

THE COURT: Does the Quinn case involve mul- 
tiple defendants? That's the one in 419. 

MR. WACHITELL: Suit by~- I don‘t know the 


multiple defendants. 
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THE COURT: 419 you sa‘d in your brief. 

MS. KEARSE: Yes. 

THE COURT: I read it. I thowjht not scuarely 
in point. 

MR. WACHTELL: The most troublesomo thing I 
think when you try to apply the Quinn case to the 
presentation is that I do not read Section 1219 and 
the any party language as being as broad as Miss 
Kearse does. She's perfectly right that you have a 
basic statement that an action to which the FDIC is 
@ party shall be deemed to arise under the laws of 
the United States. As I read that, that's nothing 
more than sort of the horn book declaration. This 


is now a federal question case like any other federal 


question case, ergo the federal cause of jurisdiction. 


That's fairly common language in a number of statutes. 
It’s construed we're now dealing with a federal 
question case. 

When you then get, and therefore goes ahead to 
say, "and the United States District Court shall have 
the original jurisdiction thereof without regard to 
the amount in controversy,“ which is a fairly 
standard statement. 

It then eays, “And the corporation may remove 


any such action,” and that is the language Miss Kearse 
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is relying upon. 
The trouble is, your Honor, it says by 


"following the procedure for removal." When you 


look to the procedure for removal, you inevitably 


find yourself with a limitation on the “any such 
action” language, because the procedure for removal 
in Section 1446 of Title 28 of courss starts off 
foursquare by saying, “A defendant or defendants 


Gesiring to remove,” et cetera. The question is, do 
you take .819 where it says “any such action” and 
read that as being all-embracing, even where the 
FDIC is a plaintiff, or read that as qualifying 

the initial language of Section 1446, which says 

a defendant may remove? I'm glad I don't have to 
call this one. 

THE COURT: Mr. Finkelstein? 

MS. KEARSE: Might I add a couple of things 
in response? 

THE COURT: Yes. 

MS. KEARSE: I believe that the interpretation 
of Section 1446 is generally that it applies prin- 
cipally to removal under Section 1141, which is the 
general removal provision. It has been held that 
when a special removal provision such as 1442 has 


been used, 1442 being the provision dealing with 
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federal official, federal officers, that 1446 does 
not apply insofar as it would otherwise require all 
of the defendants to remove or to join in the re- 
moval petition. 
| 


THE COURT: There was a special reason for that} 


in the case that I looked at, which said that other- 


a state officer by fraudulent joinder, which I think 


wise you could prevent removal of an action against | 
| 
| 


is remedial in diversity actions, removal. I guess 
there is some strength to what you say. I'll con- 
sider that, too. 

MS. KEARSE: I point that out just to show 
that Section 1446 is not ubiquitous in its applica- 
bility. 

THE COURT: Yes. 

MS. KEARSE: I would also like to call the 
Court's attention to-- 

_ ‘ME COURT: What is the effect of your letting 
YDIC as a plaintiff remove? The only reason would 
be to let you remove an action that was begun before 
the receiver was appointed, because unless somebody 
goofed and the FDIC counsel’s office brought an 
action in state court when they wanted to be in 
federal court. 


MS. KEARSE: Yes, your lionor-~- 


| Stenographer' 

THE COURT: It goos into the question of 
legisistive purpose, which I suppose there's no 

harm in interpreting a statute on the basis of its 
words without the benefit of interpretive memoranda. 


MS. KFARS! llaving been unable to find any 


interpretive memoranue, I thi rk we pretty much have 


to look to the words of the statute. It certainly 
4s clear that Congress has given FDIC some special 


responsibilities and some special rights here in 


federel courts. FDIC has the responsibility for 


winding up the affairs ot c.osed national banks. 


It is the receiver which must be appointed when any 
national bank is closed, -nd I think that the same 


considerations which suggest or require that a 


fedoral official be given the right to ~smove when- 


ever he is a defendant apply here whenever FDIC 


is a party to an action, because in many of these 


| 
| 
terms of qetting cases in which it is involved into 


actions in winding up the affairs of closed natioral 
banks, FDIC will in effect or in actuality, if 

thore is a realiqnment, be a plaintiff, and I think 
that the considerations are really parallel. 


THE COURT: Does Judge Gelinoff know when 


he signed the order substituting tha receiver he 


was ousting his court of jurisdiction? I! don't know 
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that it matters. 


MS. KEARSC: I'm not sure the order was 
actually aver signed. There was 4 decision granting 
the motion. 

THE COURT: Ine of these short form orders. 

KEARSE: A one-sertence decision. 

COURT: Yes, I think you're right. 

KEARSI However, the motion is really 
something of a formal notice. ‘The CPLR says that 
any time a receiver is appointed for a party, the 
court shall order substitution. There is, of course, 
no opposition to tie motion. That part of the pro- 
ceedings really was a4 formality. 

THE COURT let me get Mr. Finkelstein's 
point of view on this. If this case is not remanded, 
you're in the federal court. If it’s remanded, 
you're in the state court-- 

MR, FINKELSTEIN: Yes. 

COURT: You have a right to be at either 
place. 

MR. PINKCLSTEIN: We would much prefer being 
in federal court, your tlonor. 

THE COURT: In other words, you're not joining 
the motion to remand? 


MR. FINKELSTEIN: Absolutely not, no- 
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, 13, 
THE COURT: “ir. Wachtel has helped me saine 


because when I'm tola you'd like to be here-- jut 


I don't know if you have 4 riqht to be here, I have 


to give sone thought to it. I do add something to ny 


job, because if IT send it back to the state court 


the Loews matter would not be before me. 


and 


I zuess I have enough papers on it, 


Perhaps some covnsel for other parties ire 


get to work on it and try tc move fast on it. 


here. I have drafted a conference memorandum 


{al conference 


describing what took place at our pretr 
12 | | 
on May 13th, so we won't have to look through pages 


and pages of stenographer's transcripts, and that 
| 


14 
will be circulated carly next week, I think, and 
15 
* I have threo motions scheduled now, three or four 
16 | 
next Priday afternoon. If think Davis Polk requested 


I think I 


one «* them be put on in the morning. 


18 
e ought to be able to hear them all in the afternoon 


19 
and not require people who want to know about the 


case, 


particul one, to be here twice. It's not a holiday 


so people should be able to stay until the 


2 | 
although they are not interested in that 
weekend, 


end of the afternoon if they have to. 


WR. PINKELSTLIY: Your !lonor, we have not yot, 


: 3 8 8 


as I said, received formal permission to Jo ahead 
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and move tc be realigned. I expect to receive 
that on Monday. We would thereafter like to file 
our motion returnable on the 20th, if I may say so, 
something in the nacure of a me-too motion, with 
respect to the derivative cases, and we would like 
your Honor's permission to file those papers the 
beginning of the week. 

THE COURT: You can file them for the 20th 


and then liaison counsel can tell me if they tink 


they have inadequate time and want that part 
adjourned. I'11 hear Miss Kearse's motion next 


Friday, in any event. 


MR. FINKELSTLIN: We would serve copies on 
all counsel. 

THE COURT: What I have said is that in our 
last conference that people who bring motions must 
serve them on everybody. Request for adjournment 


or court interpretation should come through liaison 


counsel. I'm not sure what happens to liaison counse} 


for the plaintiffs if Miss Kearse takes the place of | 
the FND and you take the place of the FNC. 


Anything anybody else wants to bring before 


MR. KOLB: Daniel Kolb; Davia, Polk, your 
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Your Honor, I think the note your Honor 
handed should have said that the various defendants 
who have motions on next week did reach a consensus 
and a concern that the number of motions that were 
on the calendar might preclude hearing a full 
argument if we confine it to the afternoon. That 
was not my request alone. If that, the fact it 


might appear to be my request is on your Honor's 


view, I would like to clear it up. If you wish us 

to be here i: the afternoon, all of us would be, 

but it was the thoucht there was so much to do start- 
ing at two o'clock it might simply preclude that 
part of the arqunent. I do say it does have a lot 


of people. 


THE COURT: If not for an emergency matter, 


today. Maybe I could start the motions at twelve. 


| 
I might have been through my motion calendar by sida 
| 


Any ovoposition to that? hich one should come first 
then? 

MR. KOLB: No clear view as to which one we 
wanted first. I think there are various views. I 
think we would probably be inclined to leave that to 


your Honor. 


THE COURT: I'11 look at it again to see what 
I can do. I'll get the memorandum out today or 


Monday. That conc’ides. Thank you very much. 
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Attorneys for Defendant Locws Corporation 
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By: s#MALYA L. KEARSE, ESQ. 


of Counsel 


BARRETT, SMLTH SCHAPIRO & SIMON, ESQS, 
Attorneys for Sol N. Corbin, as 


a Trustee in Bankruptcy of 
Franklin New York Corporation 
By: MICHAEL O, FINKELSTEIN, ESQ. 
of Counsel 
© 
UPB, 2 
MEMORANDUM AND ORDER 
7° This motion to remand a stockholders! derivative 
action to the state court presents an unusual situation. The 
»! movant withdrew his motion in open court at the time of argu- 
ment, but this court must nevertheless consider whether 
federal jurisdiction actually exists. 
e 
Facts 
The action was begun in Supreme Court, New York 
& County, by a stockholder of Franklin New York Corporation 
: 
(FNY). The summons against the defendants was dated August 16, 
1974, 


FNY owned all] the stock of Franklin Naticnal Bank 
(the Bank), Plaintiff had been a stockholder of the Bank 


°( before its acquisition by FNY. 
The individual defendants includedirectors and 


officers of both FNY and the Bank. They are charged with 
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having permitted defendant Michele Sindona and defenda 
International Holding, S.A. (Fasco), a corporation cont: 
by him, to obtain control of the Bank, to make improviden 


loans in excessive amounts, to participate in underwritings 


for the benefit of Sindona and Fasco, and to conduct impr 


wasteful and illegal foreign exchange transactions resultin 


in losses in excess of $45,000,000, and threatening the 
vency of the Bank. 

The charge against defendant Loews Corporation 
(sued as Loew's, Inc.) was that having owned about 22 percent 
of the FNY stock, it sold such stock to Sindona and Fasco 
without proper investigation into their true intent to aci t 
the detriment of the FNY and the Bank. ‘The prayer for relic! 
was that the defendants account for their profits and reim- 
burse FNY and the Bank for their damages, plus attorneys' fees, 
The action was thus a derivative action on behalf of PNY and 
a double derivative action on behalf of the bank. 

Franklin National Bank was declared insolvent by 
the Comptroller of the Currency of the United States on 
October 8, 1974, and Federal Deposit Insurance Corporation 


(FDIC) was appointed as Receiver on that same date, 
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FDIC thereafter moved in the state court to be sub- 
stituted as a defendant in the place of the Bank, and the 
motion was granted on December 5, 1974. Promptly thereafter, 
on December 12, 1974, FDIC filed a verified petition for re- 
moval in the United States District Court for the Southern 
District of New York. No other defendant joined in FDIC's 
petiticn for removal. FDIC's motion was countered on Decem- 
ber 16, 1974 by a motion of plaintiff to remand the action to 
the Supreme Court, New York County. Defendant Loews Corpora-~ 
tion filed a memorandum of law in support of the motion to 
remand, 

The motion to remand was held in abeyance pending 
consideration by the Judicial Panel on Multidistrict Litiga- 


tion of ten separate actions arising, from the Bank's failure. 


That Panel on April 30, 1975 ordered that all the actions be 


transferred to chis court for coordinated or consolidated 
pretrial proceedings, pursuant to 28 U.S.C. §1407. With re- 
spect to the motion to remand the Kanner action, the Multi- 
district Panel stated that the trans ferce judge could resolve 
the remand issue, 

fhe actions covered by the ruling of the Multidis- 


trict Panel include four derivative damage actions on behalf 
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{ 


of FNY shareholders, five alleged class actions by purchasers 
of FNY securities, «and an injunctive action by the SEC. All 
except the Kanner action were originally filed in the federal 
courts for this District or for the Southern District of New 
York. All but two of the 24 defendants in the-Kanner actic 
(Loews and Fasco) are also defendants in one or more of the 
other actions. 

FDIC has inoved to realipn itself as a party-plaintils 
in this action and to be granted exclusive control over prose- 
cution of the claims asserted on behalf of the Bank. Like 
motions have becn made in two similar derivative actions: 


& 


Rothman v. Andersen (74-C-894) and Ratner v. Franklin National 


Bank (74-C-1174). The trustee of FNY has been granted per- 


mission by the Bankruptcy Court for the Southem District of 
New York to take over the Kanner action insofar as it alleges 
claims on behalf of FNY, 

On the day the motion to remand was argued in this 
court, plaintiff's counsel stated that he had decided to with- 
draw the motion, because all the other cases were in this court, 

After the transfer of the cases to this court for 
pretrial purposes, liaison counsel were designated by the 


plaintiffs and were recognized by this court at its first 


retrial conference. 
discovery depended large] 
Securities and 
8, as well as obtaining investipatory interviews. FDIC 
hasthe files of both the Bank and FNY and is assembl ing, those 
pertinent to the litigation. 
Loews moved in the Southern District 
against it. Action on Chat notion 
remand, this court, although it 
concerned with the motion to remand in view of the new role 
FDIC and the Trustce of FNY, Loews argued in support of the 
motion, for fear that a lack of jurisdiction of the federal 
; 


court might impair the finality of any decree rendered in th 


action. 


Statutcs 
FDIC's petition for removal wa: 


§ 1819 Fourth, which specifics that. FDLC 


any court, state or federal, but that 


which it is a party "Shall be deemed tc ‘ under the ] 


of the United States," and that 
> 


[T]he Corporati 

remove any such 

a State court tc 

for the district or division 
where the sume is pendin, Ly 
cedure for removal now or her 


except that any such suit 


j 


is a part 7 tay 2664 capa i y 
bank ... shall not be dcemed 
laws of the United States. 
Removal procedure is 
Title 28 of the United States 
that 
Except as otherwise expressly provided by Act of 
Congress, any civil action brought in a State court 
of which the district courts of the United States 
have original jurisdiction, may be removed by the 
defendant or defendants ... 
Section 1446(b) provides that the petition 
be filed within thirty days after the receipt by the de 
of a copy of the initial pleading or within thirty days 
receipt "of a copy of an amended pleading, motion, or 
other paper from which it may 
case is one which is or has becone 


Section 1442 contain: 


covering a civil action in a state court 


(1) Any officer of the United St; 
thercof, or person acting UIT cle 


act under color of such office 


Memorar 


removal statute. 

As a general rule, a defendant cann 
action unless all defendants join in the motion 
Wright v, Missouri Pacific Railroad Co., 98 F 
1938). As a general rule also, a plaintiff 

~ Gace 28° 0.6.6. .1 cfLers to 
"defendant or defendants." 

These ruies should yield, however, to special 
moval statutes. See 1A Moore, Federal Practicc, 
0.168[3.-2] at p. 455. For instance, under Section 


federal officer may remove the entire action without the ne 


Sity of any other defendant joining in the petition. Bradford 


/ 


v. Harding, 284 F.2d 307, 310 (2d Cir. 1960). 
An exception to the pveneral | imita 

was recognized in Federal Savinys & Loan In surance 

Quinn, 419 F.2d 1014, 1018 (7th Cir. 1969), which involved 

special removal statute, 12 U.S.C. § 1730(k) (Ll) parallel 1 

the Federal Deposit Insurance Act. ‘There 


a counterclaim brought after the corporat i sucd ain the 


court could be removed to the federal court . The court 
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nized that generally a defendant 

defendant for removal purposes 

(1879). However, since the FSLIC statute ike the FD(( 
Statute, permitted removal of any suit to which the corpor 
tion was "a party," the remo Wiis ‘ld proper The 


in the Quinn case was not the precise issuc presented 


but Quinn confirms that the normal limita ns need not 


to special removal statutes. 

There are no legislative memoranda to explain 
purpose of 12 U.S.C. § 1819. The Languaye should be 
preted, however, in relation to previously existing removal 
statutes. Since the previously existin;s, removal stat 
mitted removal of any case where a tederal question 
volved, the 1966 amendment could have provided fox 
by simply stating that FDIC cases arise wnder the 
the United States. ‘the additional 
any such action must have been int ended 
removal powers than would otherwise exi 
ficant that the removal privile; 
where FDIC acts as receiver of 

Insofar as Section 1819 provides 


ing any procedure for removal," there has 


with §1446 with re: 
time of filiny, 
case first became 
The quoted phrase 
tions on removal, 

The wide ranging powe 
tional banks justifies a broad 
statute 

The claims affectin; 
the claims of FNY. The damare 
aileged mismanapement of the Ba 
case under 28 U.S.C. § 1441(c) would 
and improper. 

The question of thi: 
ciently important so that the 
obtain a prompt review in the 
It is the court's opinion that 
volves a controlling question 


substantial ground for difference of 


diate appeal f: the order, pursuant 


may materially advance the 


litigation. 
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It is ORDERED that the 


withdrawn by the 


it was joined in 
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June 9, 
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74-C-145) 


75-C-685 


ot the Federal Deposit 
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each of the captioned actions except Louis Pergament et al. 


v._Franklin National Bank, et al. ("Pergament”), (1) realigning 
Federal Deposit Insurance Corporation as. Receiver (“Receiver"' 
of Franklin National Bank ("the Bank") @S party plaintiff, 

(2) substituting Federal Deposit Insurance Corporation in 

its corporate capacity ("FDIC") for the Receiver, (3) granting. 
FCIC exclusive control over the prosecution of the claims 
asserted on behalf of the Bank, and dismissing the shareholder- 
plaintiffs as parties thereto, and (4) consolidating the actions 
for all purposes, cxcept as modified by stipulation, So Ordered 
by the Court on June 20, 1975, to exclude from consolidation 

the claim asserted against Loews Corporation ("Loews") in 


Kanner v. Andersen, et al 


, 75-C-685 ("Kanner"); and upon the 
affidavit of w. Norman Davis, sworn to June 9, 1975, in support 


of said motion; 


AND upon the notice of motion of Sol Neil Corbin 
as Trustee in Kankruptcy ("Trustee") for Franklin New York 
Corporaticn ("FNYC"), dated June 18, 1975, for an order in 
each of the captioned actions, (1) substituting the Trustee 
fer FNYC, (2) realigning the Irustee as party plaintiff, and 
(3) granting; the Trustee exclusive control over the prosecution 
of the claims asserted on hehalf of FNYC and dismissing the 
sharehulder-plaintiffs as parties thereto; and upon the affi- 
Gavit of Michael F. Armstrong, sworn to June 18, 1975, in 
Support of said motion; 

AND after hearing argument in cupport of, and in 


Oppesition te, saiG motions, it is hereby 


ORDERFD, that tne motion of Federal Deposit Insurance 


Corporation be and it is herety granted to the extent that in each 
of the captioned actions except Perganent, (1) the eiver is 
realigned es party plaintifé, (2) FDIC is substitu i -Of the 


@2@ 
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Receiver as party plaintiff, (3) FDIC is granted exclusive con- 
trol over the prosecution of all claims asserted on behalf 
of the Bank, and (4) said actions are consolidated for all 
purposes in the Fastern District of New York under the title 
of Rothman v. 74-C-694, except that the c.aiu 
asserted agains: Loews in Kanner is excluded from said consoli- 
Gation; and it is turther 

OKDERED, that the motion of the Trustee be and hereby 
is granted to the extent that in each of the captioned actions 
(1) the Trustee is substituted tor FNYC, (2) the Trustee is re- 
aligned as party plaintiff, and (3) the Trustee is granted exclu- : 
sive control over the prosecution uf all claims asserted on be- 
half of FNYC for injury to FNYC in its own right and not deri- 
vatively for injury to the Bank; and it i» further 

ORDERED, that to the extent “hat claims are asserted 
on behalf of FNYC ‘n its own right and not Gerivatively on 
behalf of the Bank in Pergament, said action is consolidsgred 
for all purposes in the Lastern District ot New York with 
the other captioned actions; and it is further 

ORDERED, that the motions of Federal Deposit In. urance 
Corporation and the Trustee to dismiss the ahareholder-. sintiffe | 
as parties tc the prosecution of the claims asserted on behalf 
of the Bank and FNYC, respectively, be and they hereby are 
denied; and it is further 


HARRARXXRKRAKKKN KXARWXKQAEK 
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| 
| 


ORDERED that no determination is made at this time concermniiy; which 


ry 
SBXBSF Deer wel 4) A 


claims are asserted only on behalf of IN in its own right, or concerminy the 
effect.of poy, deterninatior by FDIC or che Trustee net to proceed with the clatia 
acainst defendant Loews Corp. in tie Kanner action. 
SLU rena ae CHmmraen eh iia ae 
Need: Brooklyn, New York 
vUdujy 8, 1975 ” 
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